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IN THE COURT OF THE SESSIONS JUDGE: SONITPUR AT 
TEZPUR 

 
  
PRESENT : SRI A.K. Borah, AJS 
   SESSIONS   JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL REVISION  NO. 25 (S-3)OF 2017 
 

 
Musstt Hamida Begum 
S/o Md. Sanser Ali 
W/O Anuwar Hussain  
R/o Bhojkhowa  
PS : Tezpur, 
Dist. Sonitpur(Assam)   …………….  Petitioner 
 

-VERSUS- 
 

Md. Abdul Hye,Jr. Engineer of Bhomoraguri GP  
Under Gabharu Dev. Block,    
PS : Tezpur, 
Dist. Sonitpur(Assam)  & 
State of Assam                     …………….   Opp. Party 
 
  

A P P E A R A N C E 
 

For the Petitioner  : Mr. Sanjay Singh,  Advocate 

  

For the Opp. party  : Mr. M.Ch. Baruah, PP.  

   
 Date of Argument  :    03-11-2017 

 

Date of Judgement  :   03-11-2017.     

 

J U D G E M E N T 

1.     This Revision is directed against the impugned order dated 11-07-2017 

passed by learned Addl. CJM, Sonitpur, Tezpur in GR Case No. 202/12 taking 

cognizance of offence u/s 406 of IPC against the petitioner and also issue 

process. The revision is sought by the revisionist particularly against the 

order dated 05-09-2014 by issuing Non-bailable W/A against the 
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accused/petitioner and all subsequent orders till its last order dated 11-07-

2017. 

 

2.     The fact of the case in brief is that the respondent No.1 as an 

informant lodged an FIR before Tezpur Police station on 27-01-2012 which 

was registered as Tezpur PS case No. 108/12 u/s 406 of the IPC alleging 

that one IAY house was allotted to the accused petitioner under 

Bhomoraguri GP in the year 2010-11 amounting to Rs. 38,500/-. Accordingly, 

said amount was released to the accused/petitioner in two instalments vide 

A/C Payee Cheque bearing No. 0464507 dated 05/06/2010 amounting to Rs. 

29,000/- only and one another cheque bearing No. 1434402 dated 01-08-

2011 amounting to Rs. 9,200/- only considering the physical progress of the 

house made by the beneficiary herself i.e. the accused petitioner. After 

getting second instalment the beneficiary herself i.e. the accused petitioner 

refrained from completing her house till 27-01-2012 even after withdrawal of 

fund from the accused petitioner individual but restricted bank account. 

Though the accused petitioner was requested several times to complete the 

house but the accused petitioner did not act upon therefore hampered the 

physical progress of the house and thereby misuse of the Govt. Fund is 

suspected and hence, this case.  

 After instituting the case, the concerning I.O. after due enquiry, filed 

chargesheet against the accused showing the petitioner as absconder u/s 

406 of the IPC. Accordingly, on receipt of the case record, learned 

magistrate taking cognizance and issue process. Learned trial court without 

being duly execution of the same to the accused/petitioner issue non-

bailable Warrant of Arrest.  

3.  Being highly aggrieved and dis-satisfied with the aforesaid order 

dated 05-09-2014 and all subsequent orders till its last order dated 11-07-

2017 petitioner/accused preferred this revision on the following grounds:  

i)  The impugned order of cognizance of the offence u/s 406 of the 

IPC of the learned trial court is illegal, improper and lacks of propriety 

under the law and facts involve in the case.  
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ii) Learned trial court has not applied its judicial mind on the material 

facts available on record and as such it suffers from any errors both 

in law and facts.  

iii) Learned trial court while passing the impugned order has not 

applied its judicial mind on the without issuing the summons 

straightway issued non-bailable Warrant of Arrest which is not 

permissible in law. Therefore, learned trial court committed grave 

error in passing the impugned order.    

4.      I have heard the learned counsel of both the parties.  

5.     The opposite party No. 1 on receipt of summons appeared before this 

court and submitted a petition followed by an affidavit stating that he has no 

objection of the petitioner regularly attends in the learned trial court for fair 

decision of the matter in the interest of justice and quick disposal of the GR 

case No. 202/12 u/s 406 of the IPC which is a long pending case. 

6. On the other hand, learned Public Prosecutor submitted that the 

learned trial court rightly issued the Non-bailable W/A after taking 

cognizance u/s 406 of the IPC.   

7.  Keeping in mind, the rival submissions, advanced by learned 

respective counsels, the moot point in this revision is that – whether the 

learned trial court has taken cognizance u/s 406 of the IPC without any 

materials and whether the learned trial court illegally issued NBW/A against 

the accused.  

8. I have thoroughly perused the whole case record including the case 

diary of Tezpur PS Case No. 108/12 u/s 406 of the IPC. 

9.  To prove the charge u/s 406 of the IPC, the prosecution must prove-    

(i) that the accused was entrusted with property or with dominion over it,  

(ii) that he (a) misappropriated it, or (b) converted it to his own use, or (c) 

used it, or (d) disposed of it.    

 

 Under section 405 of the IPC Criminal breach of trust is define as 

such that – whoever being in any manner entrusted with property, or with 

any dominion over property or dishonest misappropriates or converts to his 

own use that property, or dishonestly uses of disposes of that property in 

violation of any direction of law prescribing the mode in which such trust is 
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to be discharged, or of any legal contract, express or implied, which he has 

made touching the discharge of such trust, or wilfully suffers any other 

person so to do, commits “criminal breach of trust”. 

10. Here in this case, according to the Fir, the accused/petitioner was 

allotted an amount under IAY to construct a house by granting Rs. 38,500/- 

in two instalment on 05-06-2010 and 01-08-2011 respectively and during the 

progress of construction the beneficiary is required to give the report to the 

authority to release the second instalment but which was found that the 

accused was not properly constructed the house for which purpose the 

money was issued thereby there appears a prima-facie case for breach of 

trust by the accused/petitioner. Under such circumstances it cannot be 

stated that the learned trial court has wrongly take cognizance against the 

accused as alleged in the revision. Secondly, it is a fact that Tezpur Police 

Station vide chargesheet No. 558/13 filed chargesheet against the accused 

Musstt Hamida Begum (shown as absconder) u/s 406 of the IPC. GR case 

record reveals that there is no any instances that summons issued to said 

accused was found to have been executed. It appears that without execution 

of summons, NBW/A was issued by the learned trial court which is bad in 

law. Therefore, call back it.  

11.  The Revisionist/accused is directed to surrender before the learned 

trial Court on or before 13-11-2017 and may file petition for bail and on such 

filing, learned trial court shall consider the bail.     

12.  In view of the above discussions, the Revision Petition is partly 

allowed. The impugned order dated 05-09-2017 is remained same and not 

interfered but the order dated 11-07-2017 is set aside.  

O R   D   E   R. 

13.  In view of the aforesaid discussions, this revision is partly allowed. 

The petitioner/Revisionist is directed to surrender before the learned trial 

court on or before 13-11-2017 and may file petition for bail and on such 

filing learned trial court shall consider the bail. The order dated 11-07-2017 

be called back.   
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14.     Case record of G.R. case No.202/2012 be sent back to the Court 

below along with a copy of this order immediately.   

 

15.    Given under my hand and seal of this court on this 3rd day of 

November, 2017.  

 

 

         (A.K. Borah ) 
                 Sessions Judge, 
                 Sonitpur, Tezpur.   

  

Dictated and corrected by me.  

      

 
 
  (A.K. Borah) 
 Sessions Judge, 

     Sonitpur, Tezpur.   
  

    

Typed and transcribed by me.  

 

(R. Hazarika ), steno.  


